
EXHIBIT 6



Received 11/03/1999 X:46 in DE:32 on line W.1 for TLI
KELLOCC,Hl~ER.HISSES.

f pg 2125

LOUISIANA  PURLIC  SERVICE  COMMISSIOS

ORDER  NO. U-23839 :

KkIC ‘IXLECOM,  INC.
V.

BELLSOUTH  TELECOMMUNICATIONS,  INC.



tw. 3.193 2 : 5sFr, ERSS  PERRY  AND SWS

.’

‘:,
:

:,;. . .II

.,

.L;i.j,:
vi:.,b’
,‘<:‘.

‘S
::.

‘I

,.:

.I.
‘.’5.

,‘.

:
.’



For Ttl _ Received 11/03/1999  lL:L6 in 08:32  on line (TL] for Tt!
l pg 412511:03/88  17ED  16:,?2 FAS  ?OZ 320 iBB0 nELLOGG.AI’BER,H~~SEN,





$,‘$!gg  E’IJ’IJ18;33  F A T  2 0 2  3.28  7 9 9 9For XI _ Received 11/03/1999~14:46  in OS:32  on line [14]  for TLI
ITELLOGG.H~BER,HLTSES.

l pg 6,25



ll,‘O?,(,j,O  nED..  1BfY3’Vti  20,2  3 2 6  iSQ9Received 11/03/1999 14:46 in X1:32 on line Cl41 for ~‘1
KELLOCC;,HLWR,H~SSE.V.

* ~9 7,~s

Nov. 3.1535 Z:SS?M E+ES 'ERR,' !?bD SIt'!S NO.7Z3



11:03*‘~8 t%D 1&%;20,2 326,. 7889Received 11/03/1999  14~46  in OS:32  on line 1141 for TII
KELLOGG,  HUBER  , H4YSES  ! l pg 8125



Received 11/03/1999  1L:46  in 08:32  on line 1161  for 7~1 * pg 912511103/QQ  REO lB%‘k 2OP  326  7999 ~LLOCC.K1BER,HC’iSEN.2..



For TLI . Received 11/U/1999 14~46 in 08:32 on line 1141 for TL)
l pg ,0,2311,'09!00 IED 16~34 F,U 202 320 ;$$$

KELLOGG, HIBER, iU.YSEX  ,



For 711 . Rereived  f1/03/1999  14~46  in OS:32 on Iine [,I+] for TLI - ~9 1112511*‘03/80  RED 16:35  FAX ;p2 326zbS~ KELLOGG. HIBER. Kk’iSEN



,



2.

G.
3.

4.

5.

6.

*

:

‘/
,I

i



For TLI . Received 11/03/1999  14:L6  in 08:32  on line [141  for TLI
11,‘03./99 RED 16:3F  FAX 2 0 2  .,328  7899 KELLOGG, HIBER  , K4VSES,

l pg 14125

1

,‘:



For 111  - Received 11/03/1999  IL:46 in 08:32  an line 1141  for
11:032OQ  V!ED  18:30  FAX 2 0 2  3 2 6  iOD9 IiELLOCC,H1’BER,H~SES.

TLI l pg 15,25

IO.

Il.

12.

lx!

140

150

160

173

,, I’

:.,
’

‘.

:



11,‘03/00 For 111  _WEE Received16:36
FAS

11/03/1999 l202 328
14:46

i899
in 08:32  on tine (141  for TLI
BELLOGG,tfl’BER,H~~SES:.

~9 16,25



11,‘03/89  RED 16:3i  F.U 2CZ 3 2 0  7009For TLI . Received 11/03/1999  14:L6  in O&32  on line t141  for
EELLUGG , HI‘BER..  EL+.UEX, TLI f pg 17~25

. . i-
.

.’



11,‘03/88  fi’ED  16:31  FU 20,2,  3 2 8  iB80For_TLI . Received 11/03/1999 l&:46 in Ok32 on line t161 for r tl
&ELLOGG,H1’BER.H4YSEX.

l pg ~~(25

t-w. 5.1339 3 : am DASS BERRY RND SIMS ‘: :



For TL, . Received 11/03/1999  X:46 in 1X.:32  on Line [WI for TLI l pg 19125
11/03/09  PlED 16:3i  F&T  202,,  3 2 6  5800 KELLOGG, HL‘BER,  WYSES.

WV.  3.1939 3:0m BASS BERRY  FIND ml5 ~: !!’ i NO.  723
ri



For TLI . Received 11/03/1999  14:46  in Ok32 on line r141  for ELI * pg 2012511:03/08  WD  16:38  F.U’JOZ 3.20 7899 KELLOGG,AL~ER,H4~SE~,



For 111 . Received 11/03/1999 14:&b in 08:32  on line IlLI for TII *11/03/OA lED 16:38  FAX 202 328 7888 RELLOGG,HIBER.FLtiSEli.
PO 21125

mio20

P. 34,‘18  ;



for TLI . Received 11/03/1999 14:46  in Ok32 on line cl41 for TLI l Pg 22125
11~03/00 WD  16:39  F.&T Z.02 328 7900 KELLOGG, HVBER,  HCSES,

,,: i:i: ‘, .,

..~ ‘ii ,. ..’

,j;,.. ,.
.), .:: .



I;or TLI .  Received 11/03/1999  14:46 i n  DE:32  on l i n e  1141 for ,LI
11:03/88  RED 16:39  FAS  202  328 iQ90 KELLOGG ,HL’BER.  II.kXiEI\‘,

* Pg 23/25

i :-



FOP TLI . Received 11/03/1999  14~46  in 08:32  on line [l&1  for TLI
11/03/80  HEED  16:3R  FAX  262  3 2 8  iBO0 hTLL$GG  , HI’BER,  IWYSES  ,

* pg 24125

::
,:’

.I;

..’
!,,
-;.
1’
.’

::

.’

‘..

,’ :

,:

,.:..

‘.
,:.
:

I..
.
,i
;

,



lliJl3/90  KCD 16:40  Fhl 202 328 1900For TLI . Received  11/03/1999 14:46 in OS:32 on line I141 for 7~1
WLLOCC,  ITLBER.  li.iYS’ES. * pg 25125

NO. 7ei
$.

i

..:.

.,

.,
!’
.‘.

;. *
: I

*,

j



EXHIBIT 7



I. .,
,

AGENDA DATE: 717199

STATE OFNEWJERSEY
Board of PubIic Utilities

lb Gateway CenCu
Newark, NJ 07102

IN THE MATTER OF THE PETITION OF
GLOBAL NAPS INC. FOR ARBITRATION OF )
INTERCONNECTION RATES, TERMS, IDECISION
CONDITIONS AND RELATED ARRANGEMENTS )
WITH BELL ATLANTIC-NEW JERSEY, INC.
PURSUANT TO SECTION 252(b) OF THE i
TELECOMMUNICATIONS ACT OF 1996 ) DOCKET NO. TO98070426

(SERVICE LIST A’lTACHED)

BY THE BOARD:

This Order memo&li?.es  f&l actidntakdd by the New Jersey.Board  of Public-
Utilities (Board) irrthe’aibitration requested by Global NAPS, Inc. (GNI) by letter dated June 30,
1998, and will resolve all outstanding and unresolved issues in GNI’s interconnection dispute
with Bell Atlantic-New Jersey, Inc. (BA-NJ).

PROCEDURAL HISTORY

On January 26, 1998, GNI requested interconnection and network elements from
BA-NJ pursuant to section 251 ofthe Telecommunications Act of 1996, a. 104-104,110 Stat.
56, codified in scattered sections of 47 &S&Z. $151 e.,t seq. (hereinafter, the Act). During the
period from the 135” to the 160* day after receipt of an interconnection request, the carrier or
any other party to the ,negotiation may petitiori.the  State commissioirto ,arbitrate any outstanding
issues. The State commission is required to resolve each issue set forth in any such proceediig
“not later than 9 nioht~~~ei’th~d~te,on.which the .&al exchange +$r ~&it@ tl& 1:?~.i::~‘.;  I..~. ,,, ~:-:.:
[interconnection] request under thissection:” 47 &+X. $252(bj(4j(C):‘.: “~’ .~ “’ ‘::::’ ” ” ‘-

By letter dated June 30,199s and pursuant to section 252(b)(l)‘of the Act, GNI
filed with the Board of Public Utilities (Board) a Petition for Arbitration of Interconnection
Rates, Terms and Conditions and Related Relief. GNI essentially sought affirmation through the
arbitration process that it was entitled to opt into an interconnection agreement previously



‘.

approved by the Board between BA-NJ and MFS Intelenet of New Jersey, Inc. (MFS)‘,  and to do
so without any limitations or restrictions which it believed BA-NJ improperly sought to impose.
By letter dated July 16, 1998, GNI advised the Board that it believed that the parties had reached
an agreement for interconnection, had apparently resolved the issues raised in the petition, and
requested that the Board suspend further action on the petition for arbitration pending successful
execution of an interconnection agreement

The parties having failed to reach an interconnection agreement, and pursuant to
the Boards arbitration procedures,2 on September 15,1998, Ashley C. Brown from the Kennedy
School of Government at Harvard University was chosen as the Arbitrator. On September 28,
1998, both parties submitted a joint statement of the unresolved issues to the Arbitrator and each
party separately submitted a statement of their response to these issues. By letter dated October
2, 1998, the parties jointly submitted a letter to the Board stating that they had agreed not to tile
any motions with the Federal Communications Commission (FCC) for preemption of state
jurisdiction for twenty days after the expiration of the nine-month time limit imposed by the Act.
Notwithstanding the efforts of Board StafTand the Arbitrator to facilitate a mutually acceptable
agreement, on October 20,1998, each party separately submitted updated statements to the
Arbitrator of the unresolved issues to be decided. By Order dated October 21, 1998 in this
Docket, William J. Rooney, Esq., General Counsel for GNI, and Christopher,W.  Savage, Esq.,
were granted leave to appear m h y& on behalf of GNI, and Robert A. Lewis, Esq., was
granted leave to appear pra ba.c y& on behalf of BA-NJ.

On October 2 1,1998, an arbitration hearing was held in Boston, Massachusetts.
Post-hearing briefs were submitted on October 23,1998. The Arbitrator issued a decision which
he termed a “Recommended Interim Final Decision” on October 26, 1998 (hereinafter, the
Arbitrator’s Decision). . . . ‘:h .: ,ii:i,:.i i .,,, ..~. :_ ; :

The Arbitrator recast the submitted issues into six issues and resolved them in the
following manner:

(1) Is GNI an entity eligible for an interconnection agreement?

I Sr;r; Order Approving Interconnection Agreement, I/M/O the joint Petition of Bell
A-SI nd telenet of New Jersev;Inc:for  Arbitmtion:Pumuant to .~.j . . . ,...:

the Bell Atlantic-New Jer$.e&’

and 252 of the Telecommunications Act of 1996, Docket Nos. TO96070527 and TO96070526
(March 10,1997).

2 &e Order, I/M/O The Board’s Consideration of Procedures for the
ImDIementationec munications Act of , Docket No.
TX96070540 (August 15, 1996) (hereinafter, Arbitration Order).

-2- Docket No.TO98070426



Meanwhile, on the federal level, the FCC was already engaged in its consideration- --
of the issue of whether reciprocal compensation was the appropriate form of compensation for
ISPbound traffic. On October 30,1998, the FCC issued a Memorandum Opinion and Order in
GTE Tele&tne. GTOC Tariff No. 1. GTOC Transm&tal No. 1148, CC Docket No. 98-79, FCC
98-292 (October 30, 1998) (hereinafter, GTE Telepti). In mthe FCC concluded an
investigation of an access offering by the GTE Telephone Operating Companies, and found that
GTE’s offering, which would permit Internet Service Providers to provide their end-user
customers with high-speed access to the Internet, was an interstate service properly tariffed at the
federal level. GTE Tel- at 11’.I n  G T E  Tel-,the FCC expressly stated that its Order
did “not consider or address issues regarding whether local exchange carriers are entitled to
receive reciprocal compensation when they deliver to information service providers, including
Internet service providers, circuit switched dial-up traffic originated by interconnecting LECs.”
Id. at 12. The FCC stated instead that it intended “in the next week to issue a separate order
specifically addressing reciprocal compensation issues.” II&-l. Thereafter, the Board, along with
much of the telecommunications community, waited with great anticipation for further word
from the FCC on the issue of compensation for ISP-bound trafIic.

With regard to the Arbitrator’s Decision, and as required in the Board’s Arbitration
Order, the parties were required to submit for Board consideration a fully executed
interconnection agreement encompassing the arbitration decision within five (5) days of the
Arbitrator’s decision. On November 2, 1998, GNI tiled a motion requesting that the Board issue
an order to the effect that:

(a)~ [GNI]~‘f<for a]] purposes  deem&j to,have e&tefed intO an ~. : : ii iii :: in ;i~.  ,~ .,

interconnection agreement with BA that reflects the-~. ‘.
[Arbitrator’s Decision], with an effective date of today,
November 2, 1998; and (b) to the extent that BA’s actions in
any way delay the date on which [GNI] can begin exercising
its rights under the agreement, the termination date of the
agreement is deemed extended, day for day, during the
period that BA continues to engage in such delaying efforts.

[November 2, 1998 Motion of GNI at 2, lo].

GNl attached a.formofinterconnection agreement,.executedby  GNI, which purports to.~.:. .: .~.: _:,, ~,
incorporate the Arbitrator’s Decision., ~.!;~.Y::-:!:_ i,: L: : :.

:, ).;i,~i~.~i~;.;-,;.. : jl’. I.. ~~ ;., ~. .,.; I ,., ~._,,. , .‘.~; <:‘.,A !. ...;::.ii,:;~.~!-;  /. ,. .I ! ., _,,:. . . ,,,,, I .~,.
At’its public meeting of November 4,1998; the Board au&&&l its Secretary to f’

send a letter to the parties advising them of their duties to submit a mutually executed agreement
for Board consideration. The Secretary’s letter was sent the same day. By letter dated
November 5,1998, GNI responded to the Board referencing its November 2,1998 Motion and
asking that the Board, in addition to the other relief requested, direct that BA-NJ pay to GNI

-4- Docket No.TO98070426



reasonable incurred attorney’s fees in connection with GNI’s efforts to reach an agreement with
BA-NJ during the period November 2-5,1998. On November $1998, BA-NJ submitted two
versions of interconnection agreements. The first modified the GNI agreement previously
submitted to the Board by GNI on November 2,1998.  The second contains modifications to the
original MFS agreement based on BA-NJ’S interpretation of the Federal Communications
Commission (FCC) Memorandum Opinion and Order in wne. GTOC TariffNo.
GTOC T&lsm&al No. I 148, CC Docket No. 98-79, FCC 98-292 (October 30,1998)
(hereinafter, w). At the same time, BA-NJ submitted its Opposition to GNI’s
Motion. By letter dated November 6,1998, GNI filed an answer BA-NJ’s Opposition to its
Motion. By letters dated November lo,1998  and November 12,1998 BA-NJ and GNI,
respectively, submitted additional responsive papers. BA-NJ submitted additional comments by
letter dated November 19,1998,  to which GNI responded by letter dated November 20,1998.

By letter dated November 18,1998, the Division of the Ratepayer Advocate
(Advocate) submitted comments on the Arbitrator’s Decision and noted the fact that the Board
had before it three forms of interconnection agreements submitted by the parties. In its letter, the
Advocate disagreed with the Eighth Circuit Court of Appeals rejection of the FCC’s “pick and
choose” rule’ and the Board’s adoption of the Eighth Circuit’s interpretation. Nevertheless, the
Advocate supported an interconnection agreement as recommended by the Arbitrator, and urged
the Board to approve the interconnection agreement which in effect would reflect the MFS
agreement. By letter dated November 25,1998, BA-NJ responded to the Advocate’s comments
and stated that the Board should not approve an interconnection agreement based on the
Arbitrator’s Decision, but should find that the MFS agreement which GNI seeks to adopt must
contain rates which conform to the Boards December 2,1997 Generic Order in Docket No.
TX95120631 and shoWextend for a~term which exp,ires onJuIy !,,199?,,~e~~inat~~n;date of:: .: r
the MFS Interconnection~Agreement. In addition, BA-NJ stated that the Board should clarify ~. :
that, pursuant to the FCC’s determination in GTE Telephone, Internet traffic is jurisdictionally
interstate. By letter dated December 1. 1998, GNI disagreed with BA-NJ and stated that the
FCC’s analysis in GTE Telephone did not affect the proper treatment  of reciprocal compensation
for ISPbound t&tic.  As of the date of this Order, the Parties have failed to mutually execute a
comprehensive interconnection agreement based on their continuing differences in interpreting
the Arbitrator’s Decision and FCC Orders.

Finally, on February 26, 1999, the FCC released its Declaratory Order in CC
Docket No. 96-98 and Notice of Proposed Rulemaking in CC Docket No. 99-68,W

3 l&e Iowa Utilities Board v. FCC, 120 E.3d 753,800 (8th Cii. 1997); aff’d in part
, .P dr d np rts bnom AT

&f2vd 8;s (;99;. ’
&T Corp. v. Iowa Utils. Bd., _ Ll,S. -, 119 ,S,$X 721,142

-5- Docket No.TO98070426



compensation obligations imposed by section 251(b)(5) of the Act, Declaratory Ruling at 771,
18,27 and fn 87, and advised further that, in the absence of a federal rule governing inter-carrier
compensation for such traffic, states are free either to impose. or not impose reciprocal
compensation for ISP-bound trafIic, depending upon the circumstances before the state
commission, including the existence of interconnection agreements, Declaratory Ruling at 111,
21,25-27.

With regard to the first issue recited above, we l?IlQ that the Arbitrator correctly
determined that GNI is eligible to enter into an interconnection agreement. We note that at its
public agenda meeting of June 9,1999, the Board found that GNI had demonstrated that it
possessed the requisite financial, technical and managerial expertise and resources which are
necessary to provide local exchange and exchange access telecommunications services in New
Jersey, and accordingly, the Board authorized GNI to provide local exchange and exchange
access telecommunications service in New Jersey subject to the approval of its interconnection
agreement and tariffs. &Order of Approval, IfM/O the Petition of Global NAPS. Inc. For a
mcate of Public Convenience and Necessity to Provide Local ‘Exchange
Telecormmrnications  Services, Docket No. TE98060386 (June 21, 1999). Accordingly, we agree
with the Arbitrator that GNI is an entity eligible for an interconnection agreement.

We also m that the Arbitrator is correct that as an approved local exchange
carrier, GNI is entitled to opt into a pre-existing interconnection agreement through the so-called
“most favored nation,” or ‘MFN,” process pursuant to section 252(i) of the Act. With regard to
the third issue, subse&ent to’the Arbitrator’s DediSioh,,~~Supreme‘Court reinstated47 a. /.~j
$5 1.809, allowing carriers to “pick and choose” parts of interconnection agreements, as well as ‘- ”
opt into an entire agreement through the MFN process.’ &.e AT&T Corn v. Iowa Utils. Bd., _
!Ls.-, 119 S.& 721,738,142 I,&&2d 835 (1999). Thus, we MODIFY the Arbitrator’s
Decision to comport with the Supreme Court decision with regard to the FCC’s reinstated “‘pick
and choose” rule.

We next turn to the fourth issue which confronted the arbitrator, the duration of
the interconnection agreement created as a result of GNI opting into the terms and conditions of
the MFS agreement. At the outset, we note that the FCC is currently seeking comment on just
the situation that faced the Arbitrator in the matter now before the Board. In its February 26,
1999 Declaratory Ruling in CC Docket No. 96-98, the FCC noted that an arbitrator recently
allowed a CLEC to opt into ah interconnection agreement with a three year term for a new three
year term, raising the’,po%ibilitytli&t~&i  ILEC %i@l;k’ $ubj&&o the obligations set forth in ‘:?;.?..,i;.~,t,,: :. ..
[the original] agreement for an indeterminate length oftime, without ariy~opp&tunity for ” ” I’~
renegotiation, as successive CLEC’s opt into the agreement.” Declaratory Ruling at V35. Then ‘- ~’
FCC, therefore, is seeking comment on “whether and how section 252 (i) and MFN rights affect
parties’ ability to negotiate or renegotiate terms of their interconnection agreements.” I&!.

-6- Docket No.TO98070426



Because the Board is also concerned about the procedural and substantive rights of
both ILECs and CLECs involved with the MFN and “pick and choose” processes, the Board
HEREBY DIRECTS its Staff to prepare a rulemaking pre-proposal which will elicit ideas, views
tid comments from the industry regarding these issues. Of more immediate import, we note our
preliminary belief that interconnection agreements should not exist into perpetuity without a
right to have such agreements reviewed and renegotiated. Thus, on an interim basis, and subject
to possible reexamination based upon the pending FCC and Staff actions noted above, we
indicate herein our view that any existing agreement MFN’d by a CLEC should extend for a
period of time equal to the remaining term of the original MFNU agreement or one (1) year,
whichever is greater. We further note our preliminary view that an original interconnection
agreement may only be MFN’d du+g the original term of the agreement, and that once MFN’d
for the additional term just noted, neither the original interconnection agreement nor the
subsequent interconnection agreement may be subject to further adoption by any CLEC through
the MFN process. This preliminary  general view notwithstanding, however, we note that parties
may, through negotiation, agree to adopt rates, terms and conditions which are identical to those
contained in any other interconnection agreement and for a term of any length which they
mutually desire. We stress that these are preliminary views which we fully expect to be
commented upon by the industry in the context of both the FCC’s and our own rulemaking
processes.

We note also that the FCC has already expressed its view regarding how a carrier
seeking interconnection, network elements or services pursuant to section 252(i) should proceed.
The FCC has advised that such a carrier “need not make such requests pursuant to the procedures
for initial section 251 requests, but shall be permitted to obtain its statutory rights on an
expedited basis.!!, First Report and Order,,UvUO Implementation of the LocaKompetiti -~ ‘.. . .Provlslons m the Telecommunications Act of 1996, CC Docket NO. 96-98, FCC96-325 (August
8, 1996) at 11321. The FCC has also stated that it “leave[s] to state commissions in the first
instance the details of the procedures for making agreements available to requeiting carriers on
an expedited basis.” m. In this regard, we remind carriers that the Board has already adopted a
dispute resolution process which is made available expressly to resolve on an expedited basis
petitions by carriers related to service-affecting issues and assertions ofanti-competitive conduct,
and is an appropriate means to resolve section 252(i) disputes. & Order on Reconsideration,
I/M/O the In estigation R earding Local Ex hange Cornpetit&& TelecomnsJnicat&
Services, DoIket No. TX9:120631 (June 19:1998).~

With specific regard to the interconnection agreement between GNI and BA-NJ,
however, we do not believe that the general view we have just announced regarding the duration’
of interconnection agi&ments*adopt~  thr@$the.MEN  process is necessarily ap#opriate.  :The;l!  I-U;::
GNI/&&NJ Arbitmtbr rendered his decision-on~0ctobe.r 26;1998: ficcoiding’t&onrarbitration  -.: “‘, ” : i
guidelines, the parties should.have  submitted an intercorinection agreement to the Board for its 7:~ ‘.:; ;:.
review within five (5) days thereafter. On November 2, 1998, GNI filed a motion requesting that
the Board issue an order providing that the interconnection agreement between GNI and BA-NJ
attached to its motion and based upon the MFS interconnection agreement shall be deemed

-l- Docket No.TO98070426



effective on November 2,1998, and extended day to day thereafter for every day that BA-NJ
delays in signing the attached agreement. Not including any such extensions, GNl’s proposed
interconnection agreement incorporated a termination date of October 14,2001,  19 days less than
three years, as approved by the Arbitrator’s Decision.

We have already indicated above our preliminary view that an interconnection
agreement which is adopted through the MFN process  should extend for a term no less than 12
months. However, as noted above in the within matter, the parties, including the Advocate,
continued to file comments on the Arbitrator’s Decision through the month of November, 1998,
the last submission being by GNI on December 1,1998,  and the Board delayed the decision on
this arbitration further while it awaited the FCC’s expected determination of the issue of the
nature of ISP-bound traffic. In order not to penalii GNI for delay not caused by it, we
-Y ADOPT a term which reflects the minimum one year term of an MFN’d agreement,
and in addition reflects the delay which occurred from December 1,199s until July 7,1999, a
period of 219 days. Accordingly, we FIND that a term of one year and 219 days, or slightly
more than 19 months, is appropriate in this case. Assuming that a signed interconnection
agreement which conforms to our Decision is submitted within five (5) days of the date of this
Order and is approved at the Board’s July 26, 1999 public meeting, this interconnection
agreement will therefore terminate one year and 219 days from July 26, 1999, or March 2,200l.
Because the Decision we make herein rests upon the unique nature of the circumstances
surrounding the parties and this interconnection agreement, the Board believes that it is not in the
public interest to permit this agreement to be adopted through the MFN process.

With regard to the fifth issue, whether calls to ISPs are eligible for reciprocal
compensation under the MFS interconnection agreement; we must begin our analysis bynoting
again the FCC’s most recent declarations regarding ISP-bound .traflic. In its October 30, 1998
GTE Memorandum Opinion’and Order, the FCC presaged its later declaration that
ISP-bound traffic is interstate in character by concluding that a high speed Internet access
offering by the GTE Telephone Operating Companies, was an interstate service properly tariffed
at the federal level. GT.E Teleohone at 11. While the FCC expressly stated that its Order did
“not consider or address issues regarding whether local exchange carriers are entitled to receive
reciprocal compensation when they deliver to information service providers, including Internet
service providers, circuit switched dial-up traffic originated by interconnecting LECs,” it did
state that it intended “in the next week to issue a separate order specifically addressing reciprocal
compensation issues.” M. at 2.

,\e. “~S.,~. ~,. .1...‘..
On February 26; 1.999&e. FCC finally released its Declaratory Ruling, concluding .

. that ISP-boundtra@&.largely  interstate; but,f![i]n  the absence;to date; of a federal rule I ,:; 3 li$riai i< :
regarding the appropriate inter-carrier compensation for this traffic, we therefore conclude that
parties should be bound by their existing interconnection agreements, as interpreted by state
commissions.” Declaratory Ruling at ‘$1. The FCC stated that the reciprocal compensation
obligations imposed by section 25 1 (b)(5) of the Act apply only to the transport and termination
of local telecommunications traffic. M. at 17. Continuing its tradition of determining the

-8- Docket No.TO98070426



jurisdictional nature of communications by reference to the end points of the communication, the
FCC stated that a substantial portion of ISP-bound traffic is interstate because “the
communications at issue do not terminate at the ISP’s local server, but continue to the ultimate
destination or destinations, specifically at a Internet website that is often located in another
state.” Jd. at 111 O-l 8. The FCC advised that “pending adoption of a rule establishing an
appropriate interstate compensation mechanism,‘?t found “no reason to interfere with state
commission findings as to whether reciprocal compensation provisions of interconnection
agreements apply to ISP-bound traffic.” u. at 121. The FCC further advised the following:

[i]n the absence of a federal rule, state commissions that
have had to fulfill their statutory obligation under section
252 to resolve interconnection disputes between incumbent
LECs and CLECs have had no choice but to establish an
inter-carrier compensation mechanism and to decide
whether and under what circumstances to require the
payment of reciprocal compensation. Although reciprocal
compensation is mandated under section 25 l(b)(5) only for
the transport and termination of local traffic, neither the
statute nor our rules prohibit a state commission from
concluding in an arbitration that reciprocal compensation is
appropriate in certain instances not addressed in section
252(b)(5), so long as there is no conflict with goveming
federal law. A state commission’s decision to impose
reciprocal compensation obligations in an arbitration
proceed+- or a subsequent state commission decision that ~.
those obligations encompass, &P-bound traffic --.does not ,~”
conflict with any Commission rule regarding ISP-bound
traffic. By the same token, in the absence of governing
federal law, state commissions are also free not to require
the payment of reciprocal compensation for this traffic and
to adopt another compensation mechanism.

mh. at 126 (footnotes omitted].

The FCC asserted that the adoption of rules governing inter-carrier compensation for ISP-bound
trafftc would serve the public ~interest, and proposed rules which, in the first instance, would rely
on commercial negotiations as the ideal means to establish the terms of interconnection
arrangements, id. at 128,  but might also rely on arbitration on the state or even federal level, i.&
at 1130-32. i: ,. :.

The FCC recognized that its conclusion that ISP-bound traffic is largely interstate
might cause some state commissions to reexamine conclusions that reciprocal compensation is
due from ILECs to CLECs which carry this traflic to the extent that those conclusions are based
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on a finding that ISP-bound traffic terminates at an ISP server. L$. at 127. In fact, that has
already occurred. In Comolaint of MCI WorldCorn. Inc. apainst New Eneland Telenhone and

anv d/bla’Bell Atlantic-Massachusetts far Breach of lnterconn,ectton Tern
Entered into under Sections 251 and 252 of the Telecommunications Act of 1996, D.T.E. 97-
116-C (May 19, 1999) (hereinafter, Complaint of MCI WorldCom), the Massachusetts
Department of Technology and Energy (Mass. DTE) reversed an earlier decision in which it
determined that RIP-bound trafllc was local based upon its understanding that such traflic was
severable into two components, one call terminating at the ISP, and another cah connecting the
ISP to the target Internet website.  &&n&i&&MCI World&m, Summary. The Mass. DTE
stated that, in light of the Declaratory Ruling, the basis for its earlier decision had crumbled and
that decision was now a “nullity,” and “[ulnless and until modified by the FCC itself or
overturned by a court of competent jurisdiction, the FCC’s view of the 1996 Act must govern
this Department’s exercise of its authority over reciprocal compensation” &mpl&tt of MCI
The Mass. DTE ruled that “[rleciprocal compensation need not be paid forWorldCQm  at 19-3 1.
terminating ISP-bound traffic (on the grounds that it is local traffic),  beginning with (and
including payments that were not disbursed as of) February 26, 1999.” B&l.

In determining whether reciprocal compensation obhgations apply to ISP-bound
trafftc which GNI will carry, the Board does not have the benefit of earlier arbitrations which
have addressed this issue, nor was the issue addressed in the Board’s Generic Proceeding. &
Decision and Order, l/M/Exchane Corn@-0 the In estimation Reeardine LoV cal . .e
Telecommunications Services, Docket No. TX9512063 1 (December 2,1997). Although the
MFS interconnection agreement was the result of both negotiations and arbitration, the reciprocal
compensation issue was decided wholly through negotiations between lvlFS and BA-NJ. Section
5.7 of the MFS/BA-NJ agreement provided for reciprocal compensation for the transport and
termination of local traffic, defined in section 1.44 of the agreement as “traffic that is originated
by a Customer of one Party on that Party’s network and terminates to a Customer of the other
Party on that other Party’s network, within a given local calling area, or expanded area service
(‘EAS’) area, as defined in BA’s effective Customer tariffs.” The negotiations which led to the
adoption of these provisions occurred well before the FCC’s declaration that ISP-hound trafftc
was interstate, a significant change in the law not known to either party to the negotiations and
not reflected in the interconnection agreement which GNI desires to MFN.’ The Board notes
well the FCC’s statements that in the absence of a federal rule regarding inter-carrier
compensation for ISP-bound traffic, “parties should be bound by their existing interconnection
agreements, as interpreted by state commissions.” Declaratory Ruling at 11. In this case,
however, the Board does not have an existing interconnection agreement between GNI and BA-

4 We note, however, that pursuant to section 28 of the MFS agreement, FCC action
or other legal developments which require modification of material terms contained in the
agreement allows either Party to require a renegotiation of the terms that are reasonably aftected
by the change in the law. Thus, even were we not to exclude ISP-bound traffic from reciprocal
compensation provisions of the agreement at this time, we conclude that section 28 of the MFN’d
agreement could soon lead to the same result which the Board herein reaches.
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NJ to interpret. Because of GNI’s right to MFN an existing interconnection agreement, we m
that it is appropriate to apply to GNI and BA-NJ the rates and terms in the existing MFS
agreement which GNI desires to MFN with respect to reciprocal compensation obligations for
tiaftic which is truly local. ISP-bound trafftc, as determined by the FCC, is interstate in
character, ,and, therefore, in the Board’s view, is not entitled to reciprocal compensation. All
other local traflic ear&d by GNI shall be subject to reciprocal compensation at the negotiated
rates in the MFS interconnection agreement, that is $0.009 for local traffic delivered to a tandem
switch and $0.007 for local calls delivered to an end office.

We expect that GNI will be compensated by its end user customers and/or by ISPs
themselves for the ISP-bound trafIlc which it carries. Nevertheless, the Board is mindful of the
FCC’s ongoing rulemaking with regard to the appropriate form of inter-carrier compensation
mechanism for ISP-bound t&Xc. We assure carriers that the Board shall review the FCC’s
ultimate ruling regarding such compensation and take appropriate action, as needed. Of course,
the parties themselves are not foreclosed from further negotiations to develop more appropriate
forms of compensation.

Accordingly, to clarify the last issue decided by the Arbitrator, the Board herein
EllQS that the MFS interconnection agreement rates for reciprocal compensation, and not the
Board’s generic rates, shall apply to the interconnection agreement between the parties. The
Arbitrator found that negotiated rates took precedence over rates determined by either regulation
or by arbitration. Accordingly, he determined that the rates for reciprocal compensation
negotiated by and between MFS and BA-NJ are applicable to the local tra& exchanged between
GNI and BA-NJ. The Board agrees with the Arbitrator in this regard, but clarifies that the MFS
interconnection agreement rates do not apply-to the ISP-bound traffic carried by GNI since that
traffic is interstate~trafftc pursuant.to  the PCC’s Declaratory Ruling.

In conclusion, the Board ENDS that the resolution of all open arbitration issues
set forth above and the conditions imposed herein upon the parties is consistent with the public
interest and in accordance with law. The Board HEREBY APPROVES an interconnection
agreement between the parties which is the same as the MFS agreement referenced above, as
modified herein, as meeting the requirements of the Act for agreements which are in part

. .
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negotiated and in part arbitrated. The Board DJRECTS the Parties to submit to the Board for its
approval a fully executed interconnection agreement reflecting the decisions set forth herein
within five (5) business days of the date of this Order.

DATED: @/, ?j? BOARD OF PUBLIC UTILITIES
BY:

HERBERT H. TATE
PRESIDENT 0

CARMEN J. ARMENTI
COMMISSIONER

FREDERICK F. BUTLER
COMMISSIONER

ATTEST:

-7%idF

: _~ i.~

.”
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